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UTILIZATION CORP.

100 NORTH TWENTIETH STREET INTERSTATE COMMERCE COMMISSION
SECOND FLOOR

PHILADELPHIA, PA

15e 00220 | June 3, 1985

Office of the Secretary
Interstate Commerce Commission
Washington, D.C. 20423

Attn: Mr. Bains

Dear Mr. Bains:

Enclosed for recording are one original and one copy of a
Management Agreement dated June 1, 1985, The parties to this
transaction are:

OWNER: NATHAN EINSTEIN

Box 5007
Greenville, South Carolina 29606

MANAGER: NRUC Corporation
100 North Twentieth Street
Philadelphia, Pennsylvania 19103

The purpose of the agreement is to grant authority to NRUC
on behalf of the owner.

Your cooperation is appreciated.
Sincerely,

Charles Craft
Director of Marketing

CC/cbs
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MANAGEMENT AGREEWENT; .\ 4 1986 -[) 42 P NBUC CONTRACT # 0978

INTERSTATE COMMERCE COMMISSION

THIS AGREEMENT, dated as of __JUNE 1, 1985 , between NRUC

CORPORATION (NRUC) and NATHAN A._EINSTEIN | (OWNER) .

WHEREARS, the Owrier owns 70-ton S0' baoxcars which

SEE ATTACHEMENT A (the

bear railroad numbers

Equipment, and each such boxcar being herein referred to as a Unit); and
WHEREAS, the Owrier desires to retain the services of NRUC, as‘
manager for the Owner, for the purpose of managing the Equipment; and
WHEREAS, NRUC is willing to accept such appointment as manager, to
manage the Equipment for the account of the Owrier during the term of this
Agreement ; and
NOW, THEREFORE, in consideration of the premises and the mutual
cavenants herein contained, the pa;ties hereto agree as follows:
conditions of this Agreement, the Owrier hereby appoints NRUC as manager of
the Equipment for the'puPposes herein stated and NRUC hereby accepts such
appointment. NRUC hereby agrees that in the performance of its duties as
ggent hereunder it shall be bound by the terms and provisions of any applicable
financing document, and that its rights hereunder and the rights of any
railroad with which NRUC, or behalf of the Owner, shall arrange for uée of
the Equipment in accordarnce herewith, shall be subject and subordinate to
the right’s of any Lender under such financing document.
2. Term. This Agreement shall remain in forece until it shall have

beeri terminated as to all of the Units of Equipment. The term of this



Agreement with respect to each Unit shall commence on JUNE 1, 1985

MAY 31, 1987 , unless sooner terminated

and shall continue until
hereirafter provided.
3. Ownership. The parties agree that the Owner shall at all times
be and remain the owner of the Equipment, and that rnothing in this
Agreement is in any way intended to grant any ownership interest or
property right in the Equipment to NRUC or to any railroad who;e markings
appear on the Equipment. Further, NRUC will rot directly or indirectly
create &r suffer to exist, ary mortgage, pledge,‘lien, charge, encumbrance,
or onther security interest in claim‘on or with respect ta the Equipment in
favor of persons claiming through or under NRUC. NRUC will promptly, at
its expense, take such action as may be necéssary to duly discharge any
such mortgage, pledde, lien, charge, encumbrarnce, security interest or
claim in favor of persons claiming through or under NRUC and shall
indemnify Owner and hold the Owrier harmless from and againstvall claims;
damages and expenses arising out of any such third party claim.
4. Management Duties. The marnagement furnctiorns to be performed

by NRUC hereunder shall include those specifically set forth in this Section
4 and such other duties and responsibilities as shall be agreed uporn from
time to time by the parties heretuo:

A. NRUC shall marniage and arrange for the atilization of the
Units at NRUC's complete discretion and shall perform all necessary
administrative acts to ensure the proper utilization of said Units and the
protection of Owner's interest therein.

E. NRUC éhall make available for the Units the markings of

a railvoad controlled by NRUC or with which NRUC has entered an agreement

for the use of the Equipment. NRUC agrees that the Units shall at all times

m
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have afixed thereto the markings reéuired by the Security Agreement and
shall be lettered with such railroad markings and the name and/or other
insignia used by such railroad. Such name or insignia shall comply with
all applicable regulations. The NRUC logotype insignia may be affixéd to
each side of the Units in sténdard size.
C. NRUC shall prepare all documents for filing relating to
the registration, maintenance and record keeping functions for the Units in
accordance with Rssociation of American Railroad (AAR) interchange agreement.
Such matters shall include, but shall rot be limited to, the preparation of
the following documents: (i) appropriate AAR intercharnge agreement with
respect to the Units: (ii) registration when required for each Unit in the
Offical Railway Equipment Register and the Universal Machirne Language
Equipment Register: and (iii) such reports as may be required
from time to time by the Interstate Commerce Commission (ICC) and.othew
regulatory agencies with regpect to the Units. Any record keeping performed
py NRUC énd all records of payment and charges and all correspondence relating
to the Units shall be separately recorded and maintairned by NRUC in a form
suitable for reasonable inspection by the Owrer or Owrner's agents from time to
time during regular business hours of NRUC. NRUC shall supply the Owrier and
any Lender' with sﬁch reports regarding the use of the Units as the Owner and/or
Lender may reasonably request.
D. NRUC shall perform all car accournting services for the
Units and send reports to the Owner on a quarterly basis itemizing all

revenues by Unit Numbers.

€3]



E. NRUC shall monitor, make, or cause to be made, such inspec;iohs
of and maintenance and repairs to the Equipment, including reblacement of
parts, as may be required to maintain the Equipment in good coperating
condition (ordinary wear and tear excepted) arnd in compliarnce with all
~applicable rules ard regulations of goverrnment and industry authorities
relating to the qualification of the Equipment for the use in the Railroad
Interchanpe System throughout the te#m of this Agreement. Qll.expénses of
maintenaﬁce and repairs shall be paid directly by the Dwner.(but NRUC shall
have the right to pay such'expenses o behalf of the Owrner and to deduct such
amounts from the Owner's Gross Revenues). NRUC agrees that it shall
reasonably pursue all claims against third parties for damage to the Equipment
on behalf of and at the expense of the Owner. The Owner agfees that, with
respect to any claim or right against any third party relative to the physical
condition of any Unit, the Owner shall, to the extent Peasdnably required to
permit NRUC to seek recovery from such third party, assign such claim or right
to NRUC. Unless NRUC is obligated to bear the cost or expense for which
recovery is sought, such recovery shall be for the berefit of the Owner. NRUC
may elect to require the Owrer to advance reasonable costs to be incurred by
NRUC ori the Owrer's behalf in any particular case.

F. NRUC shali make, or cause to be made, in either case at the
experise of the Dwnev, all alterations or modifications to the Equipmernt
required by government or industry regulations; provided, however, if the
dirvect costs of suchvalteratiOhs Gr.modificatians shall exceed $500 per Unit
(computed cumulatively from the date of this Agreement), then NRUC shall first
give the Owrer prior writtern rotice of the Proposed alterations and
modifications and an estimate of the cost thereof, and NRUC shall not
thereafter make or cause such modificaticns to be made if the Owner advises

NRUC. in writing within fifteen days after receipt of such riotice that Owner



does not desire to have such alterations or modifications made. In the event
Owrier elects not to proceed with such required alterations or modifications,
NRUC may elect to terminate this Agreement as to the Equipment requiring such
alterations or modifications upon five days prior written notice to Owrer.

G. NRUC shall use its best efforts to the end that rno Units will
be used predominantly outside the United States within the meaning of
Section 48(a) (2)(R) of the Interrial Revenue Code of 1954 (asl;mended), o any
successor provisions thereof, and'applicable regulations thereunder.

H. NRUC shall pool the revernues and expernses related to the
Equipment with the revenues and expenses relating to the boxcars of others
who contemporanecusly acquired boxcars and entered intoa management agreements
with NRUC. Such pooling shall be as provided herein:

(i) Graoss Revernues and expenses with respect ta all boxcars,
the revenues of which are included in the Revenue Pool, shall be alloccated
to (and, as apporticoned, be the Gross Revenues and expénses of) eacH
partiéipant in the Revenue Pool.

(ii) Qpportidnment shall be effected with respect to each
calendar quarter on the basis of the number of days in such quarter that each
boxcar was included in the Revenue Poxl. As to each Boxcar, such
apportionment rate shall be bagsed on days of participation as a ratio of the
total number of boxcar days of participation ivi the Revenue Pool. However,
NRUC shall, pursuant to a mathematical formula, adjust the apportionment rate
to reflect the fact that different boxcars included in the Revernue Poaol may
have different rate entitlements from time to time by virtue of age and cost

differerice betweeri baxcars.
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(iii) Gross Revenues received iv arny calendar quarter shall
be allocated among boxcar owners in accordance with the apportionment rate
in effect with respect to the gquarter in which such revernues were earned.
Except to the extent NRUC determines as to any particular item of expense
to apportion such item in accordance with the apportiorment rate in effect
with respect to the gquarter in which such expense was incurred, expenses paid
in any calendar guarter shall be allocated among boxcar owners in accordance
with the apporticnment rate in effect with respect to the ﬁﬁarter in which
such expernses were paid.

(IV) It is understoocd that the following items of income

are expressly excluded from Gross Revenues and are not to be pooled: insurance
proceeds or other casualty damage proceeds or the proceeds from sale or ather
disposition of a participant’s baoxcar, and the follawing items of experse
are expressly excluded from expernses to be pooled: collisicon and cther

casualty expenses, liability abligations for personal ingury or property

of a boxcar, principal of and interest on debt.

(V) Withdrawal of a boxcar from the Revenue Ponl shall be
effected automatically upon the loss or destruction of (or damage beyond
repair to) such boxcaﬁ. Further, such withdrawal shall be automatically
effected upon termination of NRUC?s management of such boxcar.

(VI) No participant iv the Revenue Poocl shall gain, by reason
af such participation, any awnership or other ecoromic interest whatsocever in
any boxcar of any other partitipant, it being understood and agreed that the
Reveriwe Pool is merely a bookkeeping arvrargement as to the pooling of certain
items of income and expense of a limited pericd. Nz participant in the

Renerue Poaol shall have any contractual Pelationship with any cther

’

participant in the Revenue Pool pursuant to this Agreement, and the sole



ccntractual rélationship to which the Owrer is a party being that betweeri the

Owner and NRUC.

5. Receipt and Disbursement of Reverue.

A. NRUC shall collect, on behalf of the DwﬂeF, all mileage charges
and car hirelrevenues paid by railroads with respect to the use of the
Equipment. Such callected mileage charges and car hire revenues are referred
to herein as the "Gross Revenues.," From the Gross Revenues; NRUC may pay
all expenses which shall be kequired to be paid with-respect to the aperation
of the Owner's Equipment together with management fees provided in Section 7
of this Agreement. The balance of the Owrner's Gross Revenue after payment
of such expenses and management fee is referred to herein as "Owner’'s
(juarterly Net Revenues."

k. NRUC shall distribute Owrer’s Quarterly Net Reverwe 15 days
after the close of each calerdar gquarter. Such disbursement shall be to an
account of the Owrner and shall be accompanied by a report to Owner in
sufficient detail to permit calculation of the management fee and any other
sums deducted by NRUC at that time.

€. Conflicts of Interest. Owner understands that NRUC is managing

other boxcars for its bwn accouht and for the account of persons associated
with NRUC and that NﬁUC may .have conflicts of interest between thebmanagement
of Owrer's Equipment and other boxcars owned, controlled or managed by NRUC.
Although there can be no assurance that the Owner's Equipment will earn
reveriues equal to thase of other railrocad equipment owned, controlled or
managed by NRUC, NRUC agrees to use reasonable efforts to integwate the
Ownier’s Equipment into the fleet of railrcad equipment managed by NRUC and to

manage the Owner's Equipment in a marmer consistent with the mariagement by

NRUC of railroad equipment for all cocther persons in an effort to provide the



same rate of utilization for the Owrer's Equipment that it achieves for all
other boxcars which it manages. NRUC shall have no liability under this
Section & except for fraud, bad faith or gross misﬁanagement.
7. Management Feeges. In consideration of the management services
performed by NRUC, the Owrer agrees to pay NRUC a management fee of 154 of
all revenues earned by Owner's units (net of reclaims) or $1.50 per day per
car for each car which is not in starage o repair, whichever ;s greater.
8. Insurance. NRUC will cause to be carried and maintained
public liability insurarnce in an amount rot less than %3, 000, 000,
9. Compliance with Applicable Laws, Rules and Regulations.
NRUC agrees that to the extent it has physical possession and can control
use of the Units, the Units will at all times be used and operated under and
in compliance with the laws of the jurisdictions in which the same may be
located and in compliarce with all lawful acts, rules and regulations and
orders of any governmental bodies or officers having perr to regulate or
supervise the use of the Units, except that either the Owrner or NRUC may in
good faith»and by appropriate proceedings contest the application of any
such rule, regulatiorn, or crder in any reascorable marmer at the expense of
the contesting party.

10, Indemnificaticn. Owner and NRUC jointly and severally
acknowledge, agree and covenant that NRUC is entering into this Agreement
solely as the manager of the eqqipment.

A. The Owrier agrees that he shall not attempt to ernter intao

contracts or commitments in the name, or on behalf of, NRUC or to bind NRUC
in any manrer or respect whatscever except insofar as may be consistent with

NRUC's status as manager under this Agreement. Further, the Owner agrees to

indemrii fy and hold NRUC harmless fiom any and all claims, demarnds, causes of



action (at law or equity), costs, damages, reascnable attorreys® fees,
expenses and Judgments which may hereafter be asserted against or sustained by
"NRUC by reason of a claim of a third party against NRUC based on or velating
to the Equipment or arising out of operation or use thereof or the Qurer’s
title thereto, excebt a claim which gives rise to NRUC's aobligation to
indemnify the Owner hereunder.

B. NRUC agrees that it shall rot attempt to enter into contracts
or commitments in the name, or on behalf of, the Owner, or éo bind the Owner
in any manrner or respect whatscever except insafar as may be corsistent with
NRUC's status as manager under this Agreement. NRUC agrees to indemnify and
hold harmless the Owrner from and against any and all claims, demands,‘causes
of action (at law or equity), costs, demands, reasonable attorreys’® fees, ,
expenses and judgements which may hereafter be asserted against or sustained
by the Owner by reason of any act or omission by NRUC (i) if a result of
negligernce, fraud or bad faith of NRUC; (ii) if a result of any
misrepresentation or breach of any convenant or warranty made by NRUC
hereurder, or (iii) if a result of any act of NRUC cutside the scope of NRUC's
authority granted under this RAgreement.

11. Default.

The occurrencé of any of the following events shall be Events of
Default hereunder;

(i) The rnonpayment by either party of any sum requirved hereunder
to be paid by the other party within 10 days after notice thereof;

(ii) The default byveither party under any other material term,
covenant or condition of this Qgreemené which is not cured within 10 days

after rnotice thereof from such party.



12. Remedies uaga‘ngéglsL

A. Upon the cccurrence of any Event.af Default by one party to
this Agreement, the other party may terminate this Agreement and proceed by
appropriate court action to enforce performance by the other party of this
Agreement and.ta recover direct financial damages which result from a breach
thereaof and such defaulting party shall bear the other party’s casts arnd
expenses, - including reasonable attorneys’ fees, in securing sush enforcement.

E. In the event df defaﬁlt by NRUC, the Owrer may b& notice in
writing to NRUC, terminate the right of possession of NRUC of the Units, and
thereupon the Owner may by its agents enter upon any premises where the Units
may be located and take possession of them and henceforth hald, possess and
enjoy the same free from any rights of NRUC.

C. In the event of default by the Owner, NRUC, by rotice in writing
to the Owner, ma? termirnate its obligations hereunder.

13. Termination: At the expiration or termination of this Agreement
as to any Urnits, NRUC will suwrrender possession of such Units to the Owrer
by delivering the same to such location as the Owner shall reasconably
designate. The assembling, delivery, storage and transporting of the Units
shall be at the experise and the risk of the Owrner.

NRUC, at the éxpense of the Owrer shall arrarige for storage of the
Urnits for such period of time as shall be required by the Owner or the Lerder.

14. Warranties and Covernants. NRUC represents, warrants and covernants
that:

A. NRUC is a corporation duly organized, validly existing and in good
standing under the laws of the State of South Carolina and has the cofparate
power.and authority, and is duly qualified and authorized to do business
wherever necessary to carry out its present business and operations and to own

or hold its properties and to perform its obligations under this Agreement.
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B. The entering into and performarce of this Agreement will rat
viclate any judgment, order, law or regulation applicable to NRUC, o result
in any breach of or constitute a default under, or result in the creation of
any lier, charge, security interest or other encumbrance upon any assets of
NRUC or on the Urits pursuant to any instrument to which NRUC is a party or
by which 1t or its assets hay be bound.

Cc. NRUC is not a party to any agreement or instrumant‘nh subject
to any charter or other corporate restrictiuh which, so far as NRUC can now
reasonably foresee, will adversely affect the ability of NRUC to perform its
obligations under this Agreement.

A. This Agreement shall be binding upon and shall inure to the
bernefit of fhe parties hereto ahd their respective heirs, successors and
aAssignSe.

R. Arny notice required o permitted to be given'by one ﬁaé€§f£a'
another hereurnder shall be properly given when made in writing, deposited in
the United States mail, registered or certified, postage prepaid, addressed to:

OWNER at: BOX 5007
GREENVILLE, S.C. 29606

NRUC at: 100 Neorth Twentieth Street
' Suite 200 ‘
Philadelphia, Permsylvarnia 13103

LENDER at:

or such other address as such person may from time to time designate by such

rotice in writing to the other.
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€. NRUC shall take all actian réduested by.fhe Owrier or the Lenrder
fn confirm the interest of the Owner or the Lender in the Units and that
NRUC has rno interest in the Units other than as manapger hereunder.

D. During the continuance of this Agreement, the Owner and the
Lender shall have the right at their own cost and expense, to inspect the
Units at any reasonable time or times wherever the Units may be. Subject to
the Owrer or NRUC obtaining pricr approval from any railroad, vepair shop, or
storage location not owned or controlled by NRUC.

E. No failure or delay by either party shall constitute a
waiver or otherwise affect or impair any right, power or remedy available
to such party nor shall any waiver or indulgernce by either party or any
partial or single exercise of any right, power or remedy preclude any
other or further exercise thereof or the exercise of any other right, power
or remedy.

F. This RAgreement shall be‘governed by and construed according
to the laws of the State of South Caroclina.

IN WITNESS THEREOF, the parties heretco have executed this Agreement as

of the date above written.

FOR: NRUC CORPORATION

By : /4&"%”/&7‘ 0‘(%%@2 _____

Title: VICE PRESIDENT

Title: ASSISTANT SECRETARY

-
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NOTARIES

CSTATE OF PENNSYLVANIA )

)

COUNTY OF PHILADELPHIA )
On this _l4th day of ______Eﬁﬁ;fgﬁiﬁ__, before me perscocnally appeared

ROBERT L. SHINER, JR., to me personally known, who, being by me duly sworn,
says that he is a Vice President of NRUC CORPORARTION -~ TRANSPORTATION DIVISION;
that the seal affixed to the foregoing instrument is the corporate seal of said
corporationy that said instrument was sigrned and sealed on behalf of said ‘
corporation by authority of its Board of Directors, and such officers
ackrnowledged that the execution of the foregoing instrument was the free act
and deed of said corporation.

BARBARA ANN FAGAN
Netary Putiic, Phila., Phi!a. Co.
My Commission Expires April 14, 1836

STATE OF

COUNTY OF _ )

_____ iy AN, > 0y before me personally
appeared _:ZMEEEQLQzug_Ja ______ g Al . - me personnaly known, who,
being by me duly swarn, says that said instrument was sigred by him and he
acknowledged that the execution of the foregoing instrument was his free act
ard deed. '

on this o’ day of _Z\\



EXHIBIT "A" OWNER NATHAN_ A, EINSTEIN_

CURRENT CURRENT ORIGINAL RAILROAD
RALLROAD CAR MARKING AND
MARKINGS NUMBER SERIAL NUMBER

ICG 502104 PT 205026
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